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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely fiied 
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earned patent term adjustment. See 37 CFR 1.704(b). 

Status 
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2a)n This action is FINAL. 2b)S This action is non-final. 
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Application Papers 
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10)^ The drawing(s) filed on August 6. 2004 is/are: a)S accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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a)n All b)n Some * c)\J None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No, , 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 
Priority 

1 . It is noted that this application appears to claim subject matter disclosed in 
prior Application No. 60/481 .191 , filed 08/07/2003. A reference to the prior 
application must be inserted as the first sentence(s) of the specification of this 
application or in an application data sheet (37 CFR 1 .76), if applicant intends to 
rely on the filing date of the prior application under 35 U.S.C. 1 19(e), 120, 121 , or 
365(c). See 37 CFR 1.78(a). For benefit claims under 35 U.S.C. 120, 121, or 
365(c), the reference must include the relationship (i.e., continuation, divisional, 
or continuation-in-part) of all nonprovisional applications. If the application is a 
utility or plant application filed under 35 U.S.C. 1 1 1(a) on or after November 29, 
2000, the specific reference to the prior application must be submitted during the 
pendency of the application and within the later of four months from the actual 
filing date of the application or sixteen months from the filing date of the prior 
application. If the application is a utility or plant application which entered the 
national stage from an international application filed on or after November 29, 
2000, after compliance with 35 U.S.C. 371, the specific reference must be 
submitted during the pendency of the application and within the later of four 
months from the date on which the national stage commenced under 35 U.S.C. 
371 (b) or (f) or sixteen months from the filing date of the prior application. See 
37 CFR 1 .78(a)(2)(ii) and (a)(5)(ii). This time period is not extendable and a 
failure to submit the reference required by 35 U.S.C. 1 19(e) and/or 120, where 
applicable, within this time period is considered a waiver of any benefit of such 
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prior application(s) under 35 U.S.C. 119(e), 120, 121 and 365(c). A benefit claim 
filed after the required time period may be accepted if it is accompanied by a 
grantable petition to accept an unintentionally delayed benefit claim under 35 
U.S.C. 1 19(e), 120, 121 and 365(c). The petition must be accompanied by (1) 
the reference required by 35 U.S.C. 120 or 1 19(e) and 37 CFR 1 .78(a)(2) or 
(a)(5) to the prior application (unless previously submitted), (2) a surcharge under 
37 CFR 1 .1 7(t), and (3) a statement that the entire delay between the date the 
claim was due under 37 CFR 1 .78(a)(2) or (a)(5) and the date the claim was filed 
was unintentional. The Director may require additional information where there is 
a question whether the delay was unintentional. The petition should be 
addressed to: Mail Stop Petition, Commissioner for Patents, P.O. Box 1450, 
Alexandria, Virginia 22313-1450. 

If the reference to the prior application was previously submitted within the 
time period set forth in 37 CFR 1 .78(a), but not in the first sentence(s) of the 
specification or an application data sheet (ADS) as required by 37 CFR 1 .78(a) 
(e.g., if the reference was submitted in an oath or declaration or the application 
transmittal letter), and the information concerning the benefit claim was 
recognized by the Office as shown by its inclusion on the first filing receipt, the 
petition under 37 CFR 1 .78(a) and the surcharge under 37 CFR 1 .17(t) are not 
required. Applicant is still required to submit the reference in compliance with 37 

■ 

CFR 1 .78(a) by filing an amendment to the first sentence(s) of the specification 
or an ADS. See MPEP § 201.11. 
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Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 



3. . Claim 9 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. It is unclear whether claim 9, due to its 
dependency on claim 8, is a further alternative method of transporting liquid and 
whether that method is in addition to the capillary action or fiber tow infiltration. 
The alternative language of claim 8 creates the indefinite language of claim 9. 



Double Patenting 

4. The nonstatutory double patenting rejection is based on a judicially 
created doctrine grounded in public policy (a policy reflected in the statute) so as 
to prevent the unjustified or improper timewise extension of the "right to exclude" 
granted by a patent and to prevent possible harassment by multiple assignees. 
A nonstatutory obviousness-type double patenting rejection is appropriate where 
the conflicting claims are not identical, but at least one examined application 
claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the 
reference claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. 
Cir. 1998); In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In 
re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 
619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 
1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 
1.321(d) may be used to overcome an actual or provisional rejection based on a 
nonstatutory double patenting ground provided the conflicting application or 
patent either is shown to be commonly owned with this application, or claims an 
invention made as a result of activities undertaken within the scope of a joint 
research agreement. 
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Effective January 1 , 1994, a registered attorney or agent of record may 
sign a terminal disclaimer. A tenninal disclaimer signed by the assignee must 
fully comply with 37 CFR 3.73(b). 

5. Claims 1-24 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-5 of U.S. Patent No. 
6,696,141 . Although the conflicting claims are not identical, they are not 
patentably distinct from each other because all of the elements of the present 
application are included within the claims of the issued patent. 



Claim Rejections - 35 USC § 103 



6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. • 

7. Claims 1-2, 7-12, and 17-20 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Cohen et al. (US 2,005,221) in view of Ruiz et al. 
(US 6,550,190). 

8. In Re claims 1 and 1 1 , Figure 3 of Cohen et al. teaches a flashing 
membrane (10), the flashing membrane having a first side and a second side 
opposite the first side, a reinforcing cloth (1 1) adhered to the flashing membrane 
first side, and a cloth (11) adhered to the flashing membrane second side. 
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« • 

Cohen et al. does not disclose that the cloth disposed on both sides of the 
flashing member is capable of wicking. Figure 7 of Ruiz et al. teaches placing a 

* 

r 

wicking cloth (30) on a first and second side of a device for wicking 
condensation. It therefore, would have been obvious to one skilled in the art at 
the time of the invention to modify the cloth of Cohen et al. by substituting it with 
the wicking cloth as taught by Ruiz et al. In order to wick away condensation and 
* moisture above and below the flashing. 

9. In Re claims 2 and 12, Cohen discloses a flashing membrane that is a 
sheet of material made of at least one taken from the group consisting of copper, 
PVC, polyethylene, and stainless steel. 

10. In Re claims 7 and 17, Column 4 Lines 30-50 of Ruiz et al. discloses a 
wicking cloth material that is one taken from the group consisting of polyester, 
polypropylene, polypropylene nylon, and polyethylene. 

11. In Re claims 8 and 18, Ruiz et al. discloses a wicking cloth that transports 
liquid by capillary action or fiber tow infiltration. 

12. In Re claims 9 and 19, Ruiz et al. discloses a wicking. cloth that also 
transports liquid by gravity. 



« » 
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13. In Re claims 10 and 20, Cohen et al. discloses an adhesive (13) disposed 
between the reinforcing cloth (11) and the flashing membrane (10), and between 
the wicking cloth (11) and the flashing membrane (10). 

14. Claims 21-24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Sourlis (US 6,023,892), in view of Cohen et al. (US 
2,005,221) and Ruiz et al. (US 6,550,190). 

15. In Re claims 21 and 24, Figure 1 of Sourlis Figure 3 teaches an inner wall, 
an outer wall, and a combination through-wall masonry flashing and drainage 
device, the device having a first edge and a second edge opposite the first edge, 
wherein the first edge of the device is secured to the inner wall with the wicking 
cloth facing up, and the second edge of the device is secured beyond the outer 
wall, such that water between the inner wall and outer wall is drawn through a 
mortar joint at the base of the outer wall to the outside of the outer wall by the 
wicking action of the wicking cloth without the need for vents. Sourlis teaches a 
wicking cloth, however, does not disclose the flashing having a cloth on both 
sides. Figure 3 of Cohen et al. teaches a flashing membrane (10), the flashing 
membrane having a first side and a second side opposite the first side, a 
reinforcing cloth (1 1) adhered to the flashing membrane first side, and a cloth 
(11) adhered to the flashing membrane second side. Cohen et al. does not 
disclose that the cloth disposed on both sides of the flashing member is capable 
of wicking. Figure 7 of Ruiz et al. teaches placing a wicking cloth (30) on a first 
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and second side of a device for wicking condensation. It therefore, would have 
been obvious to one skilled in the art at the time of the invention to modify the 
drainage system of Sourtis with the flashing structure as taught by Cohen et al. 
and additionally substituting the cloth of Cohen et al. with the wicking cloth as 
taught by Ruiz et al. in order to wick away condensation and moisture above and 
below the flashing. 

16. In Re claim 22, Figure 1 of Sourlis discloses a first edge that is secured at 
a higher elevation on the Inner wall than the second edge is secured to the outer 
wall. 

17. In Re claim 23, Figure 1 of Sourlis discloses a horizontal concrete support 
(40) upon which the inner wall and outer wall are supported, wherein the device 
second edge is disposed between and beyond the outer wall and concrete 
support. 

18. Claims 3, 5, 13, and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Cohen et al. (US 2,005,221). 

19. In Re claims 3 and 5, Cohen et al. discloses the basic claim structure of 
the instant application but does not disclose specific dimensions. Applicant fails 
to show criticality for specifically claimed dimensions, therefore it would have 
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been an obvious design choice to use tlie dimensions sucli as specified in these 
claims. 

20. In Re claims 13 and 15, Cohen et al. discloses the basic claim structure of 
the instant application but does not disclose specific weights. Applicant fails to 
show criticality for specifically claimed weights, therefore it would have been an 
obvious design choice to use the dimensions such as specified in these claims. 

21. Claims 4 and 14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Cohen et al. (US 2,005,221) in view of Maisotesenko et al. 
(US 6,581,402). 

22. In Re claims 4 and 14, Cohen et al. teaches the claimed invention except 
that the wicking cloth be made from fiberglass. The Abstract of Maisotesenko et 
al. teaches that it is well know to make a wicking cloth from fiberglass. It would 
have been obvious to one skilled in the art at the time of the invention to make 
the wicking cloth of Cohen et al. from fiberglass as taught by Maisotesenko et al. 

Conclusion 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Anthony N. Bartosik whose telephone number 
is 571-270-31 12. The examiner can normally be reached on M-F 7:30-5:00; 
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If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Richard Chilcot can be reached on 571-272-6777. The 
fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Infonnation Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http;//pair- 
direct.uspto.gov. Stiould you tiave questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-21 7-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
91 99 (IN USA OR CANADA) or 571-272-1 000. . 



Richfefrd Chilcot 
Supervisor^A Patent Examiner 
Art lunit 3635 
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10/2007 
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